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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

SONITPUR, TEZPUR, ASSAM 

       

           G.R 2308/12 

                        U/S – 447/323/354/34 IPC 

  State of Assam 

Vs                                      

1. Sri Sankar Nandi 

2. Sri Raju Roy                  ………Accused persons 

 

Present                :  Sri. Angshuman Bhattacharjee 

   Addl. Chief Judicial Magistrate 

For Prosecution        :  Sri. P. Baruah, Learned Addl. Public Prosecutor. 

For the accused     :   Ms B. Bora, learned Advocate  

Evidence recorded on    :  04-12-14,8-6-17,4-7-18, 2-8-18 & 20-3-21 

 Arguments heard on    :  20-09-2021 

Judgement delivered on  :  04-10-2021 

 

J U D G M E N T 

1. The prosecution case in brief is that on the night of 17-9-12 the informant Sri 

Arabinda Kirtaniya was sleeping at his house located at Ward No 1, Dhekiajuli town. On 

hearing hue and cry he came out and saw that the accused persons Sri Raju Roy and Sri 

Sankar Nandi were quarrelling with some other persons near the gate of his house. He 

asked the accused persons and others to stop their quarrel and go elsewhere. After 

saying this when the informant was about to enter his house, the accused persons 

physically assaulted him and gave him a fist blow on his face. When his uncle and aunt 

came to his rescue, the accused persons jostled with them and also threatened to kill 

them. Accused persons also threatened to kill the informant. Hence this case.  

 

2. After completion of investigation the police filed charge-sheet against the accused 

Sri Raju Roy and Sri Sankar Nandi u/s- 447/323/354/34 IPC. At the relevant point of time, 

on receipt of summons the accused persons appeared before this Court and they were 

furnished copies as mandated u/s 207 Cr.P.C. Having found a case against the accused 
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persons u/s- 447/323/354/34  IPC, charge under said sections of law were framed, read 

over and explained to the accused persons to which they pleaded not guilty and claimed 

to be tried.  

 

3. The prosecution examined only 5 (five) witnesses including the Medical Officer and 

I.O. The accused persons were then examined u/s-313 Cr.P.C. wherein they stated that 

the prosecution case is false. The defence side did not examine any witness. 

 

                                     Points for determination 

 

i. Whether the accused persons had on the night of 17-09-2012 in 
furtherance of their common intention committed criminal 
trespass by entering into the premises  of the informant located 
at Ward no-I , Dhekiajuli town, with intent to commit an offence 
or to intimidate him and thereby committed the offence 
punishable under Section 447/34 of IPC? 
 

ii. Whether the accused persons on the same date , time and 
place, in furtherance of their common intention, used criminal 
force to the informant’s aunt Smti Mithu Dey with intent to 
outrage her modesty and thereby committed an offence 
punishable under Section 354/34 of IPC?   
 

iii. Whether the accused persons on the same date, time and 
place, in furtherance of their common intention, voluntarily 
caused hurt to the informant and his uncle and thereby 
committed an offence punishable under Section 323/34 of IPC?  
 
 

Discussion of evidence 

4.  PW1 Sri Arabinda Kirtaniya deposed that he knows the accused persons. On 17-

09 he heard some sound and coming out he saw a fighting was going on between Raju 

Roy, Sankar Roy and other persons. When he intervened, the accused persons along with 

others gave a blow on his face. They also pulled and pushed his uncle and aunt when 

they tried to rescue him. Thereafter he was taken to hospital. He has exhibited the ejahar 

as Ext.1 and Ext.1(1) as his signature.  
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 In cross-examination, he stated that that amongst the 10/12 persons, he could 

identify only 1/2 persons by face. He denied that as he could not identify the 10/12 

persons, he lodged a false case against the accused persons.     

 

5. PW2 Smti Mithu Dey stated that she knows the accused persons. The occurrence 

took place in front of her house. On that day, she and her husband were returning from 

one friend’s house and they saw many boys were standing in front of her house. When 

the boys were quarrelling, Arabinda Kirtania prevented them but the boys assaulted him 

by causing injuries. They broke his teeth. They also pushed her husband and his 

spectacles got broken. When she went to protest, they pushed her.   

 

In cross-examination, she stated that on the day of the occurrence there was 

dark. She denied the fact that she did not state before police that those persons assaulted 

Arabinda Kirtania, broke his teeth and blood was oozing. She also denied that she did not 

state before police that when her husband went to protest, the boys pushed him and his 

spectacle got broken.  

 

6. PW3 Sri Smtribhash Dey deposed in tune with PW1 and PW2. 

 

In cross-examination he stated that there were 10/15 persons involved in the fight 

and there is electric light at his boundary for which they could identify the accused 

persons. Other persons involved in the tussle could not be identified.   

 

7. PW4 Dr Ramen Basumatary deposed that on 17-9-12 while he was posted at 

Dhekiajuli 30 bedded hospital, he examined one Arbinda Kirtania and found the following 

:- 

On local examination he found bleeding through nostril, broken lower incisor tooth 

and pain over chest.  

Impression :- Simple injury caused by blunt object. 

Ext.2 is the said medical certificate and Ext.2(1) is his signature.  

On that same day, he also examined Smtribhash Dey. On examination patient was 

found with pain over right chest and pain over both cheeks.  
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Impression :- Simple injury caused by blunt object.  

 

Ext.3 is the said medical certificate and Ext.3(1) is his signature.  

 

In cross-examination he stated that the examination report was prepared on 18-5-

13 and he had examined the patients on 17-09-12. He had not brought the original OPD 

register with him. He cannot say as to how the patients had sustained injuries.  

 

8. SI Powal Hazarika is examined as PW5 and he in his evidence has stated that on 

18-9-12 he was working as Attached Officer at Dhekiajulin PS. On that day, Ext.1 was 

received at their PS  and on receipt of the same, Dhekiajuli PS case No 379/12 was 

registered U/S 147/148/325/506/354 IPC and SI Mohan Kalita was entrusted to carry out 

the investigation. After his transfer, he took over investigation of this case. On the basis 

of materials collected by SI Mohan Kalita, he filed a charge sheet in this case. Ext.5 is the 

charge sheet and Ext.5(1) is his signature. 

 

In cross-examination, he denied that he has no knowledge about the incident and 

he merely filed charge sheet without going through the materials collected.  

 

           ARGUMENT PUT FORTH BY THE  PROSECUTION SIDE 

9. Learned Addl PP argued inter alia that the evidence of the prosecution witnesses 

as well as the medical examination report of the injured clearly prove the case against the 

accused persons beyond all reasonable doubt and as such, the accused persons are liable 

to be convicted.    

ARGUMENT PUT FORTH BY THE  DEFENCE SIDE 

10. Learned Defence Counsel argued inter alia that there were 15/20 other persons at 

the time of the incident at the place of occurrence. In the FIR or in the evidence of the 

PWs it is nowhere specified as to who had assaulted the victim. Learned Counsel also 

referred to decision of Hon’ble Supreme Court of India and Hon’ble Gauhati Hight as 

rendered in MADALA VENKATA NARSIMHA RAO VS STATE OF A.P. reported in 

[2013 (122) AIC 216 (S.C)] and in the case of MD HASEM ALI  and others VS 

STATE OF ASSAM reported in [2013(128)AIC 909 (GAU.,H.C)]to bring home his 
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point that the evidence adduced by the prosecution side in the instant case do not prove 

the guilt of the accused beyond all reasonable doubt and as such the accused persons are 

entitled to be acquitted.  

DECISION AND REASONS THEREOF 

11.  I have heard the prosecution and defence sides.  

12. Let me now analyse how far prosecution side has been able to prove its case 

beyond all reasonable doubt against the accused. 

13.  In the instant case, charges have been framed against the accused persons 

namely Sri Raju Roy and Sri Sankar Nandi @ Pilpili U/S 447/323/354/34 IPC. As such, it 

would be appropriate to discuss the essential ingredients of the aforesaid offences at the 

very outset.  

14. Section 447 IPC mandates that – “Whoever commits criminal trespass shall be 

punished with imprisonment of either description for a term which may extend to three 

months, with fine  which may extend to five hundred rupees or with both.”    

15. Section 323 IPC mandates that – “ Whoever, except in the case provided for 

by section 334, voluntarily causes hurt, shall be punished with imprisonment of either 

description for a term which may extend to one year, or with fine which may extend to 

one thousand rupees, or with both”.    

16. Section 354 IPC mandates that – “ Whoever assaults or uses criminal force to 

any woman, intending to outrage or knowing it to be likely that he will thereby outrage 

her modesty, shall be punished with imprisonment of either description for a term which 

shall not be less than one year but which may extend to five years, and shall also be 

liable to fine”. 

17. PW1 i.e. Sri Arabinda Kirtania who is the informant of this case in course of his 

deposition in court identified both the accused persons namely Sri Raju Roy and Sri 

Shankar Nandi. He stated in course of his evidence that on 17-9-2012, Raju Roy and 

Sankar Nandi were quarrelling with some other persons near the gate of his house and 

when he asked them to go elsewhere then Raju Roy, Sankar Nandi and some other 

people accompanying  them assaulted him and as a result he got injury on his face. When 
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his uncle and aunt came to his rescue, accused persons also jostled with them and 

threatened to kill them. PW1 further stated that the accused persons also threatened to 

kill him. PW2 Smti Mithu Dey in course of her deposition stated that she knows both 

accused persons. She supported the version of the informant and stated inter alia that on 

17-9-12 at about 10.30 pm, some persons were quarrelling near her house and when 

PW1 asked them to go elsewhere, those persons assaulted PW1 and injured him. She 

further stated that due to assault of those persons PW1 suffered dislocation of his teeth 

and blood started oozing out of his nose. PW2 also stated that the accused who was 

present before the court that day (i.e on 08-06-2017 which was the day of her deposition 

before the court) was one of those persons who had assaulted PW1. PW2 further stated 

that when her husband went to rescue PW1, the persons who were quarrelling near her 

house gave a push to her husband and as a result the latter fell down and his spectacles 

got broken. In course of her cross-examination PW2 stated inter alia that it was the 

accused Raju Roy who had pushed her husband.  

18. The order dtd 8-6-17 passed by the court in the instant case reveals that it was 

the accused Sankar Nandi who was present before the court on that day and accused 

Raju Roy was absent with step. Thus, it means that PW2 had clearly identified the 

accused Sankar Nandi as one of those persons who had assaulted PW1. She also named 

the co-accused Raju Roy in course of her cross-examination as the person who had 

pushed her husband at the time of the incident. PW3 namely Sri Smritibhash Dey 

supported the version of the informant and he stated inter alia that at the time of 

incident, the accused persons had pushed him as well as the informant and in the scuffle 

his spectacles got broken and the informant lost his teeth.  

19. The defence side while cross-examining PWs 1, 2 and 3 nowhere suggested that 

there was any previous animosity between the aforesaid PWs and the accused persons 

which would inspire the said PWs to falsely implicate the latter. Again both the accused 

persons in course of their examination u/s 313 Cr.P.C. stated that at the time of the 

incident they were at their office located near the house of the informant and on hearing 

hue and cry both of them came out and saw a gathering of about 16/17 people. This is a 

clear admission on the part of both the accused persons regarding their presence at the 

time of the incident at the place of occurrence. This further lends credence to the claims 

of the prosecution side. Again, accused Sri Sankar Nandi stated in course of his 
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examination U/S 313 Cr.P.C. that PW3 used to frequently visit his house to perform Kali 

Puja and so he (i.e PW3) had mentioned his name in the case. Now, this statement of the 

accused Sankar Nandi reveals that till the occurrence of this incident he had a good 

relation with PW3 as the latter used to visit his house for religious rituals. Hence, an 

obvious question arises here as to why PW3 will falsely implicate the accused Sankar 

Nandi in this case without any rhyme or reason when he had no previous enmity with him 

and instead he used to have good relation with him. Accused Sri Raju Roy also stated in 

course of his examination U/S 313 Cr.P.C. that since the informant and the other PWs 

knew his name so they mentioned his name in the ejahar. This accused also nowhere 

stated that there was any previous animosity between him and PWs.  

20. I have gone through the injury report of Sri Arabinda Kirtania which has been 

exhibited as Ext.2. The said report reveals that he was medically examined at Dhekiajuli 

CHC on 17-9-12 and at the time of his examination he was found bleeding through his 

nostrils, his incisor teeth was broken and he was suffering from pain over his chest. The 

medical officer who had examined the informant opined that the injury sustained by him 

was simple injury caused by blunt object. It has also been mentioned in the said report 

that the same is incomplete without x-ray report. However, there is nothing in the 

prosecution evidence to suggest as to whether there had been any subsequent medical 

examination as well as x-ray of the informant or not.  

21. The medical examination report of PW3 Sri Smritibhash Dey has been exhibited as 

Ext.3 and the same reflects that he was medically examined at Dhekiajuli CHC on 17-09-

12 and at the time of his examination he was suffering from pain over right chest and 

pain over both cheeks. The report further reveals that he had sustained simple injury 

caused by blunt object.   

22. (i) In the case of State of UP vs Kisan Chand reported in (2004) 7 SCC 629, 

it was held by Hon’ble Supreme Court of India that the fact that the witness sustained 

injuries at the place of occurrence, lends support to his testimony that he was present 

during the occurrence. It was further held by Hon’ble Apex Court in that case that in case 

the injured witness is subjected to lengthy cross-examination and nothing can be elicited 

to discard his testimony, it should be relied upon.  
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 (ii) In the case of Shivalingappa Kallayanappa vs State of Karnataka 

reported in 1994 Supp (3) SCC 235, Hon’ble Apex Court has held that the deposition 

of the injured witness should be relied upon unless there are strong grounds for rejection 

of his evidence on the basis of major contradictions and discrepancies for the reason that 

his presence on the scene stands established in case and it is proved that he suffered the 

injury during the said incident. 

23. Now, in the instant case PW4 namely Dr. Ramen Basumatary who was posted as 

Medical and Health Officer, Dhekiajuli PHC in course of his deposition clearly stated that 

on 17-9-12 he was posted at Dhekiajuli 30 bedded hospital and on that day he examined 

the informant. On examination he found that informant was bleeding through his nostrils, 

his lower incisor  tooth had broken and he was also suffering from pain over his chest. 

Ext.2 i.e the injury report of the informant prepared by PW4 also reveals these facts. 

Thus, the evidence of PW4 , Ext.2 and Ext-3 clearly establish that the informant and PW3 

had sustained injures on 17-9-12. Hence, it is highly improbable that they would be 

inclined to screen the actual offenders who had injured them and they would falsely 

implicate the accused persons without any rhyme or reason.  

24. The defence side  made certain suggestions to PWs 1 and 2 in course of their 

cross-examination to the effect that certain claims made by them in course of their 

examination-in chief before the court were not made before the I/O. The omissions on 

the part of PWs are – 

(i) PW1 omitted to state before the I/O that the accused persons had 

threatened to kill and abduct him, that he could identify 10/12 miscreants 

who committed the mischief and that he was taken to the hospital by 

police.    

(ii) PW2 omitted to state before the I/O that the accused persons had 

assaulted and dislocated the tooth of PW1, that when her husband tried to 

bring the accused persons from the site of quarrel, they assaulted him and 

in scuffle, his spectacles broke down and that PW2 did not state before the 

I/O that the accused persons along with other persons misbehaved with 

her and her husband.  
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25. I have considered the aforesaid omissions. However, considering the evidence of 

the M.O. i.e. PW4, injury reports of the informant and PW3, admissions made by both the 

accused persons in course of their 313 statement (as discussed above) as well as the 

other facts and circumstances narrated above, I am of the opinion that the aforesaid 

omissions on the part of the PWs, do not outweigh or cast any doubt upon the 

prosecution evidence.       

26. I have also considered the contention raised by learned defence counsel that in 

this case there were 15/20 other persons at the place of occurrence and it is nowhere 

specified in the ejahar or in the evidence of prosecution witnesses as to who had 

assaulted the victim. I have gone through the ejahar as well as the depositions of the 

prosecution witnesses. In course of their evidence PWs 1, 2 and 3 have specifically stated 

that it was the two accused persons who had assaulted the informant and PW3. Again, in 

course of his cross examination PW3 stated that there was electric light at his boundary 

for which he could identify the accused persons. Even in the ejahar the accused persons 

have been named.  However, I find that in the ejahar, the surname of one of the accused 

Raju Roy has been mentioned as “Das”. Now the accused persons are not related to the 

informant. He had a scuffle with them on 17-9-12. Hence, it cannot be expected of the 

informant to know the exact details about the accused persons. The informant in course 

of his cross-examination stated that he did not previously know the accused Raju Roy and 

he had only seen him at the bus stand on some occasions. Moreover, the informant in 

course of his deposition has been able to identify both the accused persons as those who 

had assaulted him. Hence, I am of the opinion that a mere inadvertence in mentioning 

the surname of the accused Raju Roy in the ejahar is not fatal to the prosecution case. As 

such I am of the opinion that the contention raised by learned defence counsel is 

misplaced. 

27. I have gone through the judgments of Hon’ble Supreme Court of India and 

Hon’ble Gauhati High Court relied upon by the defence side. In the case of Madala 

Venkata Narsimha Rao  vs State of A.P. ,Hon’ble Supreme Court of India has held 

that the prosecution is under an obligation to prove its case by cogent, reliable and 

admissible evidence. Relevant circumstances must be proved like any other fact and 

composite reading thereof must lead to a high degree of probability that it is only accused 

and none else who committed the offence.  
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28. Similarly, in the case of Md Hasem Ali and others vs State of Assam, Hon’ble 

Gauhati High Court has held that accused has the right to maintain silence and the 

prosecution has the duty to place before the court not only the truth but whole of the 

truth.  

29. After going through the aforesaid judgments, I find that the same does not in any 

manner help the case of the defence as in this case the prosecution has been able to 

prove commission of offence u/s 323 IPC by the accused persons by adducing  cogent 

and reliable evidence . 

30.  As regards the commission of offences u/s 354/447 IPC, it is seen that none of 

the PWs including the informant has stated in course of his/her deposition that at the 

time of the incident the accused persons had entered their houses. In fact as revealed 

from the evidence of the PWs, the entire incident occurred in front of the entrance gate of 

the houses of the Informant and PWs 2 and 3. Similarly , PW 2 ( Smti Mithu Dey ) stated 

in her evidence that at the time of the incident when she intervened, the accused persons 

did not obey her and whisked her away. Nowhere in her evidence, PW2 stated that the 

accused persons had done anything to her which was shocking to her sense of decency . 

31.  Considering all the above aspects, it is hereby held that the prosecution has been 

able to prove beyond all reasonable doubt that the accused persons namely Sri Raju Roy 

and Sri Shankar Nandi had on the night of 17-09-2012 voluntarily caused hurt to Sri 

Arbinda Kirtaniya and Sri Smritibhash Dey and both of them are therefore convicted under 

section 323 of Indian Penal Code. It is further held that the prosecution has failed to 

prove beyond all reasonable doubt the commission of offences under section 354/447 IPC 

by the accused persons and hence they are acquitted of the said charges.        

 HEARING ON POINT OF SENTENCE AND SENTENCE IMPOSED    

32. I have heard the prosecution and defence side on point of sentence.  

 Considering the nature of the offence committed by the accused persons as well 

as the manner in which the same was committed, I am not inclined to extend the benefit 

of probation of offenders act to the accused persons.  
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33. It is seen that the accused persons were summoned in this case vide court’s order 

dtd 1st August’2013. They had entered appearance for the first time in this case on 6-2-

14. Both the accused persons are therefore facing the instant proceedings since the last 

7/8 years and as such, they have already suffered mental trauma. There is nothing in the 

prosecution evidence to suggest that the accused persons had voluntarily caused hurt to 

the informant and PW3 in pursuance of any conspiracy. There is also nothing on record to 

suggest that there was any previous animosity between the accused persons and the 

informant and PW3. Moreover, the evidence of PW3 reveals that both the accused 

persons were in an inebriated state at the time of the incident. Hence, it cannot be ruled 

out that the entire incident occurred in a heat of the moment as both the accused persons 

were devoid of their senses under the influence of alcohol. 

34. Considering all the above aspects as well as nature of injury sustained by the 

informant and PW3, both the accused persons namely Raju Roy and Shankar Nandi are 

hereby sentenced to pay a fine of Rs 1000/- (One Thousand) each as compensation to 

the informant namely Sri Arbinda Kirtaniya in default they will undergo Simple 

Imprisonment for 10 days and also to pay a fine of Rs 500/- (Five Hundred ) each as 

compensation to PW3 i.e. Sri Smritibhash Dey in default they will undergo Simple 

Imprisonment for 5 days  

35. Seized articles if any, be delivered to his lawful owner after proper verification and 

following the process of law. 

 

36.  Judgement is  pronounced in open court.  

37. Copies of this judgment be forthwith given to the accused persons free of cost. 

38. Given under my hand and seal of this court on this 4th day of October, 2021. 

 

 

 

Sri Angshuman Bhattacharjee 
Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution witnesses:- 

PW1 PW1 Sri Arabinda Kirtaniya  

PW2 Smti Mithu Dey 

PW3 Sri Smtribhash Dey 

PW4 Dr Ramen Basumatary 

PW5 SI Powal Hazarika 

Defence witness: 

Nil 

Documents  exhibited by the prosecution :-  

Ext. 1 Ejahar 

Ext.2  & 3 Medical examination reports 

Ext.4 Sketch map 

Ext.5 Charge sheet 

Documents exhibited by the defence -: Nil  

 

 

 

      Sri Angshuman Bhattacharjee 
                                                                 Addl. Chief Judicial Magistrate  
                                                                      Sonitpur, Tezpur 


